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CURRENT DECISIONS 

Constitutional Law — Construction — Initiative and Referendum. — The 
petitioner was nominated by a state senatorial district as delegate to a state con- 
stitutional convention. The state constitution provided for the re-districting of 
the state by the General Assembly, or, on its failure to act, by the Governor, the 
Secretary of State, and the Attorney-General. Mo. Const, art. 4, sec. 7. Subse- 
quent to the petitioner's nomination, the State was re-districted by the executive 
officers, and thereafter the Secretary of State refused to file the petitioner's 
nomination. Held, (three judges dissenting) that the constitutional provision for 
re-districting the State by the executive officers was repealed by the Initiative and 
Referendum Amendment (Mo. Const, art. 4, sec. 57), and that the petitioner could 
compel by mandamus the filing of his nomination. State, ex rel. Lashly, v. 
Becker, Secretary of State (1921, Mo.) 235 S. W. 1017. 

In holding that the initiative and referendum placed all grants of legislative 
power in a single forum, and thereby repealed the grant to the executive depart- 
ment, the majority opinion seems to violate some of the basic canons of constitu- 
tional construction. All parts of a law should be read together and harmonized 
if possible. Wheeler v. Herbert (1907) 152 Calif. 224, 92 Pac. 353. To effect an 
amendment of an existing constitutional provision the language must be clear and 
unmistakable, the presumption being against a repeal by implication. People, ex 
rel. Murphy, v. Field (1919) 66 Colo. 367, 181 Pac. 526. When a constitutional 
provision will bear two constructions, one of which is consistent with, and the 
other inconsistent with, an intention clearly expressed in a previous section, the 
former should be adopted, so that both provisions may stand. Chance v. Marion 
County (1872) 64 111. 66. 

Constitutional Law — Exercise of Police Power for Purely Aesthetic 
Purposes. — In a mandamus proceeding the plaintiff sought to compel the Com- 
missioner of Buildings to issue a building permit for store houses. The defend- 
ant pleaded an ordinance which prohibited the construction of any business house 
in a zone having more residences than business houses within a radius of 300 ft. 
unless three-fourths of the owners of such dwellings agreed to the erection and 
the building inspector approved of the design of the proposed structure. Held, 
that the ordinance was unconstitutional and that mandamus should issue. Spann 
v. City of Dallas (1921, Tex.) 235 S. W. 513. 

Purely aesthetic purposes have not been considered a sufficient basis for an 
exercise of the police power. See Comments (1920) 30 Yale Law Journal, 171. 
While the distressing effects of obnoxious odors and annoying noises are recog- 
nized by the courts as injurious to public health, the significance of the reaction 
of ugly surroundings upon the nervous system apparently is not appreciated in 
the realm of law. See Notes (1921) 34 Harv. L. Rev. 419. With the develop- 
ment of modern community interest, as manifested by desires for "civic centers," 
"zoning" ordinances, etc., it is to be hoped that the courts may recognize that 
attempts to effect such a public purpose are certainly for the public welfare. 
The European example is worthy of emulation even if state constitutional 
amendment is necessary. 

Criminal Law— Burglary— Breaking by One Having Authority to Enter. — 
The defendant was an intimate associate and friend of the owner of a dwelling- 
house. Her privilege of entering the house was altogether free and unlimited. 
She entered the house and stole a certain sum of money. In the trial court she 
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was convicted and adjudged guilty of burglary. Held, that one who is privileged 
to enter premises cannot be guilty of breaking into them, and so may not be 
convicted of burglary. Davis v. Commonwealth (1922, Va.) no S. E. 356. 

When, by the use of force, however slight — e. g. the turning of a key — one 
enters a house at a time in the night when he is authorized to enter, and in an 
outward manner which is authorized, but with an intent to steal, there is conflict 
in authority as to whether he is guilty of breaking into the house, and conse- 
quently whether he is guilty of burglary. The books sometimes make a nice, 
but unjust, distinction, that though it is burglary if a servant enter with intent 
to steal, at a time and in a manner authorized, yet if a joint occupier enters with 
like intent it is not burglary. See L. R. A. 1915 D, 101S, note; 9 C. J. 1016. In 
at least one case where the culprit was both servant and joint occupier, his state 
of servanthood weighed more in the balance against him than his joint occupancy 
for him. State v. Howard (1902) 64 S. C. 344, 42 S. E. 173; contra, 2 Bishop, 
Criminal Law (8th ed. 1892) sec. 97, note 12. The instant case apparently extends 
the immunities of a joint occupier to an intimate family friend. 

Employers' Liability Act — No Assumption of Risk of Injury From Un- 
foreseeable Negligence of Fellow Servant. — While assisting in the movement 
of an interstate train in the yards of the defendant railway company, the plaintiff's 
intestate was killed through the negligence of a fellow servant. The plaintiff 
sued under the Federal Employers' Liability Act. Act of April 22, 1908 (35 Stat, 
at L. 65). The lower court held that the deceased had assumed the risk of injury 
from such negligence and that the defendant was not liable. The plaintiff appealed. 
Held, that the ruling was erroneous, since under the federal act an employee does 
not assume the risk of unforeseeable negligence of a fellow servant. Reed v. 
Director-General of Rys. (1922) 42 Sup. Ct. 191. 

The Federal Employers' Liability Act abrogated the common-law fellow-servant 
doctrine. Illinois Cent. Ry. v Skaggs (1916) 240 U. S. 66, 36 Sup. Ct. 249; Boyd, 
Workmen's Compensation Acts (1916) 25 Yale Law Journal, 556. Although 
the earlier decisions of some federal and state courts held that under the federal 
act an employee never assumed the risk of injury from the negligence of a co- 
employee, the more recent cases have applied the rule of the instant case. See 
Chicago. R. I. & P. Ry. v. Ward (1920) 252 U. S. 18, 40 Sup. Ct. 275; Ewig v. 
Chicago, M. & St. P. Ry. (1918) 167 Wis. 597, 167 N. W. 442; 1 Roberts, 
Federal Liabilities of Carriers (1918) sec. 560. 

Evidence — Admissibility of Price of Adjacent Land in Eminent Domain 
Proceedings. — In an eminent domain proceeding, the defendant was allowed to 
introduce evidence of the sales of other land of similar character in the vicinity 
for the purpose of showing the value of his own land. Held, that the evidence 
was admissible. Virginian Power Co. v. Brotherton (1922, W. Va.) no S. E. 546. 

Practically all jurisdictions admit evidence of this nature in the discretion of 
the court when from the similarity of circumstances it is relevant and the tendency 
to raise collateral issues is not too great. Forest Preserve Dist. v. Kean (1921) 
298 111. 37, 131 N. E. 117; Lewisburg Ry. v. Hinds (1916) 134 Tenn. 293, 183 
S. W. 985 ; 1 Wigmore, Evidence (1904) sec. 463. Such evidence is not admissible 
in Pennsylvania and New York. Pennsylvania Co. v. Philadelphia (1920) 268 Pa. 
559, 112 Atl. 76; Robinson v. New York Elevated Ry. (1903) 175 N. Y. 219, 67 
N. E. 431 (discussing New York's peculiar rule) ; see also State v. Wright (1921) 
105 Neb. 617, 181 N. W. 539. Where the other sales were not voluntary as under 
prior condemnation proceedings, such evidence is uniformly rejected. State v. 
Wright, supra; Bonaparte v. City of Baltimore (1917) 131 Md. 80, 101 Atl. 594. 
Likewise evidence of previous offers to sell is regularly rejected because of its 
slight probative value. Sharp v. United States (1903) 191 U. S. 341, 24 Sup. 
Ct. 114. See (1915) 25 Yale Law Journal, 83. 



